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EXECUTIVE SUMMARY

Prior to the Affordable Care Act (ACA), adults without dependent children were excluded from Medicaid
coverage, unless states used Section 1115 waivers to extend coverage to this population. Moreover, since the
enactment of the ACA, additional states have obtained these waivers to get an early start on the ACA’s Medicaid
expansion that will take effect in January 2014. This brief provides an overview of current Medicaid waivers
that expand coverage to childless adults and implications for these waivers under the ACA. Key findings
include:

One key reason states have obtained Section 1115 waivers to date is to expand coverage to
childless adults. There are 24 states that provide coverage to adults without dependent children through
waivers today." The waivers vary significantly across states in terms of eligibility levels, benefits, and cost
sharing requirements. The ACA provides new state plan authority for states to expand Medicaid to nearly all
non-elderly adults with incomes up to 138% FPL as of January 2014, and provides an enhanced 100% federal
matching rate for newly eligible adults that will phase down to 90% over time. The ACA also provided states
with a new state plan option to get an early start on the expansion, effective April 2010 to December 2013, at
their regular federal Medicaid matching rates. Seven states (California, Connecticut, Colorado, the District of
Columbia, Minnesota, New Jersey, and Washington) expanded Medicaid coverage to adults after the
enactment of the ACA to prepare for 2014. Connecticut uses the ACA’s pre-2014 state plan option, while all of
the other states use a waiver as a vehicle for all or some of their coverage expansion.

Most (18 of 24) states with waivers that cover childless adults are planning to transition this
coverage by implementing the ACA’s 2014 coverage expansion. Many of these states will need to
make changes in their existing waiver coverage to meet the rules of the 2014 expansion, such as eliminating
enrollment caps, expanding benefits, and reducing cost sharing requirements. Six states with waivers for
childless adults (Idaho, Indiana, Maine, Oklahoma, Utah, and Wisconsin) are not planning to implement the
Medicaid expansion at this time, although CMS recently approved one-year waiver extensions in Indiana and
Oklahoma. In states that do not implement the ACA’s 2014 Medicaid expansion through their state plans or a
waiver extension, many adults covered by these waivers will likely lose coverage when the waivers expire at the
end of 2013.



CMS has issued guidance related to the role of waivers in the 2014 Medicaid expansion, and
several states are seeking waiver authority to implement the expansion in ways that differ
from the new state plan authority. CMS has indicated that states cannot receive the enhanced 100%
federal matching rate for partial expansions that do not extend up through 138% FPL (e.g., an expansion only
to 100% FPL). However, CMS noted that it would consider section 1115 waivers for partial expansions at a
state’s regular Medicaid matching rate. In addition, CMS has specified that it will consider approving a limited
number of section 1115 waivers to allow states to implement the 2014 Medicaid expansion through a premium
assistance model, in which the state would use Medicaid funds to purchase coverage for the expansion
population in the new Health Insurance Marketplaces established by the ACA. CMS has also identified at least
one federal Medicaid requirement that it will not waive, specifying that it will not approve enrollment caps for
the newly eligible population.

A number of states have waivers pending or in development. As of September 2013, Wisconsin has a
waiver proposal to implement a partial expansion (coverage for childless adults up to 100% FPL) at its regular
Medicaid matching rate. In addition, Arkansas received waiver approval to implement the expansion using a
Marketplace premium assistance model to purchase coverage in the Marketplaces. Iowa also has a waiver
request pending that would provide coverage for the ACA Medicaid expansion population through existing
Medicaid delivery systems (but with a monthly premium contribution) and by using premium assistance to
purchase coverage in the Marketplaces for those with incomes over from 101-138 percent FPL. Pennsylvania
has also released a waiver concept paper with broad changes as well as some premium assistance and Michigan
enacted state legislation to implement the expansion which would require a waiver.

CMS has also issued guidance to promote several strategies to facilitate enrollment in the
Medicaid expansion that would require waiver authority. These include early adoption of Modified
Adjusted Gross Income (MAGI)-based rules, which has been approved for 12 states; extending the Medicaid
renewal period so that renewals that would otherwise occur during the first quarter of calendar year 2014 occur
later, which has been approved for 19 states; enrolling individuals into Medicaid based on Supplemental
Nutrition Assistance Program eligibility, which has been approved in 4 states; enrolling parents in Medicaid
based on children’s eligibility, which has been approved in 2 states, and adopting 12-month continuous
eligibility for parents and other adults, which has not yet been adopted by any states.

Prior to the ACA, the only way to cover adults without dependent children and receive Medicaid matching
funds was through a Section 1115 waiver. In providing coverage to those who would have otherwise been
uninsured, CMS also has approved limits on this coverage such as limited benefits or enrollment caps. By
expanding Medicaid coverage to childless adults through the ACA and providing states with significant
amounts of federal funding to do so fundamentally changes the landscape. Given the ACA, the role and design
of waivers for this population remains an open question. Which provisions of the Medicaid statute CMS will
allow states to waive, how effective the ACA’s new waiver approval processes will be at obtaining public input
on waiver changes, and what the implications will be for individuals, providers, plans, and states, all remain
important issues to watch.

A Look at Section 1115 Medicaid Demonstration Waivers Under the ACA: A Focus on Childless Adults 2



INTRODUCTION

Section 1115 Medicaid waivers provide states with an avenue to test new approaches in Medicaid that differ
from federal program rules (See Text Box 1 and Appendix A). Waivers can provide states with significant
flexibility in how they operate their programs and can have a considerable impact on program financing. As
such, waivers have important implications for beneficiaries, providers, and states. Section 1115 waivers play a
notable role in the Medicaid program and have been used for a variety of purposes, including expanding
coverage to populations who are not otherwise eligible, changing benefits packages, imposing different levels of
cost sharing, and restructuring delivery and payment systems.>* Historically, one key purpose has been to
expand coverage to childless adults, a group that was excluded from Medicaid prior to the Affordable Care Act
(ACA). As of September 2013, nearly half of states (24) have a Medicaid Section 1115 waiver in place that
expands coverage to childless adults. Many of these waivers have been in place for many years, while a number
of states obtained these waivers more recently to get an early start on the ACA’s Medicaid expansion. This brief
provides an overview of Section 1115 waiver authority, describes major provisions of waivers that extend
coverage to childless adults, and identifies key issues and implications of these waivers looking forward.

Text Box 1: Key Elements of a Section 1115 Waiver

Section 1115 waiver authority is provided for “experimental, pilot, or demonstration projects...to assist in promoting the
objectives of” the Medicaid program.

Section 1115 authorizes the HHS Secretary to:
Waive state compliance with certain federal Medicaid requirements; and
Provide federal matching funds for costs that would not otherwise be matched under Medicaid.

Section 1115 waivers are required to be budget neutral for the federal government.
Under long-standing federal policy (not statute) federal spending under a state’s waiver must not be more than
projected federal spending would have been without the waiver.
Budget neutrality is established using a cap on federal matching funds over the life of the waiver.

Waiver approval involves negotiations between a state and HHS and consideration of public comments.

The approval process officially begins when a state submits a waiver application to CMS, which is subject to state and

federal public notice and comment requirements.

If a waiver is approved, CMS issues an award letter to the state specifying the sections of the Medicaid Act that are being
waived or modified and the types of expenditures allowed as well as the “terms and conditions” of approval with which
the state must comply.

Waivers are typically approved for a 5 year period and can be extended, typically for 3 years.
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MEDICAID COVERAGE OF CHILDLESS ADULTS

Prior to the enactment of the ACA, childless adults were excluded from the Medicaid program
under federal rules. Before the ACA, Medicaid coverage was limited to individuals who met income and
other eligibility requirements and fell into one of several specified groups, including children, pregnant women,
parents, elderly individuals and people with disabilities. Adults without dependent children, often referred to
as childless adults, who did not qualify for Medicaid based on age or disability were ineligible for coverage, and
states could not receive federal Medicaid matching funds to cover these adults regardless of how low their
incomes were. The only way a state could extend coverage to these adults was through a Section 1115 waiver.
However, states could not receive additional federal funds to expand coverage to these adults through a waiver
and, as such, needed to redirect existing federal funds or find offsetting program savings to finance such
coverage.

In mid-1990s through the early part of 2000, a number of waivers were approved that focused on expanding
coverage, often including childless adults. Many of these waivers also implemented broader managed care
systems than were permitted under federal Medicaid law at the time. States used savings from mandatory
managed care or redirected Disproportionate Share Hospital (DSH) funds to finance substantial coverage
expansions for childless adults, and, in some cases, other groups, such as parents. These include waivers
approved in Hawaii, Oregon, and Tennessee in 1994; waivers in Delaware and Vermont in 1996; waivers in
Maryland and Massachusetts in 1997; and waivers in Arizona and New York in 2001.° These waivers generally
provided childless adults a comprehensive set of benefits that were equal or largely equivalent to the states’ full
Medicaid benefit package and had limited cost sharing requirements.

In 2001, the Bush Administration released a Health Insurance Flexibility and Accountability (HIFA) waiver
initiative that provided a streamlined waiver approval process for states using waivers to expand coverage
within their “current level” of resources and offered states increased flexibility to reduce benefits and charge
higher cost sharing to help finance the expansion.” During the 2001-2010 period, another eight states received
waivers expanded coverage to childless adults under the HIFA initiative, including Maine,® New Mexico,
Michigan, Iowa, Indiana, Oklahoma, Utah, and Wisconsin.” Many of these waivers provided these adults more
limited benefits and charged them higher cost sharing than otherwise allowed in Medicaid. Moreover, some of
these waivers covered these adults through a premium assistance model that allowed the state to use Medicaid
funds to subsidize the purchase of private insurance that did not meet minimum Medicaid benefit or cost
sharing rules without requiring the state to supplement that coverage with wraparound benefits or cost
sharing.® At the same time, some of the earlier managed care expansion waivers, such as in Oregon and
Tennessee, began reducing coverage due to difficult budgetary environments. Coverage for childless adults in
Tennessee through the TennCare Waiver expired in 2001 due to the fiscal situation in the state.

Currently, 24 states use waivers to provide Medicaid-funded coverage for childless adults. The
eligibility levels, benefits, and cost sharing requirements for this waiver coverage vary significantly across
states (See Appendix B). Only 9 states provide these adults with benefits that are comparable to the state’s full
Medicaid benefits package. The remaining states generally provide these adults with more limited benefits and
charge them higher cost sharing than otherwise allowed under Medicaid. Enrollment data for these waivers is
hard to capture because states often do not report data for just childless adults. For June 2012, 18 states were
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able to report separate enrollment data for adults without dependent children; an additional three states
reported data that included both parents and adults without dependent children. Of the 2.3 million low-income
non-disabled adults covered under expansion programs in these states in June 2012, at least 1.77 million were
adults without dependent children.’

One of the main ways the ACA seeks to reduce the number of uninsured individuals is by
expanding Medicaid to nearly all adults under 138% of the federal poverty level (FPL) starting
January 1, 2014. This expansion would make millions of adults newly eligible for the program. The federal
government will fund 100% of the cost of covering newly eligible adults for the first three years of the
expansion, phasing down to 90% over time. Under the ACA, the Medicaid expansion was intended to occur
nationwide. However, the Supreme Court’s ruling on the ACA effectively made the expansion a state option. As
of September 2013, 25 states (including the District of Columbia) are moving forward with the expansion, 26
states are not moving forward at this time."® There is no deadline for states to adopt the Medicaid expansion.
If a state does not expand Medicaid, uninsured adults in that state with incomes at or below the federal poverty
level will not gain a new coverage option and will likely remain uninsured. However, those with incomes above
100 percent FPL who are ineligible for Medicaid will have access to subsidies to purchase coverage in the new
Marketplaces.

Effective April 2010, the ACA also provided states with a new state plan option to expand
coverage to childless adults at their regular federal Medicaid matching rates to get an early
start on the expansion. States that expanded coverage through this option had to meet federal benefit and
cost sharing requirements and could not cap enrollment. At the same time, subject to federal approval, states
could still expand coverage to childless adults through a Section 1115 waiver and were no longer restricted from
receiving additional federal matching funds for this population since these adults could now otherwise be
covered through the state plan. A number of states received waivers to expand coverage through a Section 1115
waiver instead of the ACA state plan coverage group. The waivers deviated from the rules for the state plan
group by providing a more limited benefits package, capping enrollment, or implementing on a county versus
statewide basis. Since April 2010, seven states (California, Connecticut, Colorado, DC, Minnesota, New Jersey,
and Washington) have expanded coverage to childless adults up to 133% FPL through the new ACA state plan
option or a waiver to prepare for 2014. All of these states except Connecticut have used waivers as a vehicle for

all or some of the coverage expansion.'"
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MEDICAID EXPANSION DECISIONS IN STATES WITH EXPIRING
CHILDLESS ADULT WAIVERS

Most (18 of 24) of the states that presently cover childless adults through waivers are moving
forward with the Medicaid expansion in 2014, while 6 states are not moving forward at this
time (See Appendix B). The 18 states moving forward include 12 states that have covered childless adults
under Section 1115 waivers prior to the ACA, as well as six states that have obtained waivers after the
enactment of the ACA’s April 2010 state plan option to get an early start on the expansion. To implement the
Medicaid expansion under the ACA’s new state plan authority to cover childless adults in 2014, many of these
states will need to make changes to their existing waiver coverage to meet the rules of the new state plan
authority, such as eliminating enrollment caps, expanding benefits, and reducing cost sharing requirements. At
least two of these states (Arkansas and Iowa) are seeking to move forward under new waivers that would
implement the expansion in ways that would require a waiver.s

Six states (ID, IN, ME, OK, UT, and WI) with current Section 1115 waivers to cover childless
adults have indicated that they are not moving forward with the ACA Medicaid expansion at
this time. However, CMS recently approved one-year waiver extensions in Indiana'* and Oklahoma." In both
of these states, the waiver coverage will continue, but coverage will be limited to individuals with incomes
below 100% FPL. Current Medicaid beneficiaries with incomes above 100% FPL will be eligible for help
purchasing coverage in the new Marketplaces. Indiana will maintain its enrollment cap and other core
components of its waiver, which provides more limited benefits than the state’s traditional Medicaid state plan
benefits package. Oklahoma will continue to provide limited subsidized coverage under the Insure Oklahoma
waiver. Consequently, the waiver coverage groups in Oklahoma and Indiana will not be eligible for the
enhanced Medicaid financing available under the ACA Medicaid expansion. Wisconsin has a waiver proposal
would reduce eligibility for childless adults in its existing waiver program from 200% to 100% FPL.'®* Maine
plans to let their current Section 1115 waiver for childless adults expire.'” In the remaining two states in this
group, without the Medicaid expansion or a waiver renewal, childless adults covered under the waivers will lose
eligibility and likely become uninsured when the waivers expire at the end of 2013.

PARAMETERS OF WAIVER AUTHORITY TO IMPLEMENT THE 2014
MEDICAID EXPANSION

Looking ahead to the ACA’s 2014 Medicaid expansion, there are a number of key issues to consider regarding
the role of Section 1115 waivers. While states have a range of options and flexibilities related to how they
implement the expansion, such as how benefits are designed and care is delivered, some states have expressed
interest in seeking additional flexibilities under Section 1115 waiver authority. However, now that adults
without dependent children are covered under the ACA with significant amounts of federal funding to do so,
the need for and role of waivers for this population fundamentally changes. Through new guidance, CMS has
provided some indication of the types of flexibilities it might approve under waiver authority as well as those
that the Secretary would not consider to be consistent with the objectives of the program (See Text Box 2). In
addition to new guidance, experience with waivers prior to the ACA will inform waiver activity going forward
with consideration of the new options and requirements in the ACA.
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Text Box 2: Key CMS Guidance About the Use of Section 1115 Waivers for Coverage Expansions Post-ACA
Partial Coverage Expansions
States cannot receive the enhanced 100% federal matching rate for partial Medicaid coverage expansions that do not
extend up to 138% FPL (e.g., an expansion only to 100% FPL).
CMS will consider partial expansion demonstration waivers at a state’s regular Medicaid matching rate if the Secretary
determines that the proposal would further the purposes of the program.
In 2017, when the 100% federal funding for newly eligible enrollees begins to reduce, further demonstration
opportunities will become available to states under the ACA’s new State Innovation Waiver authority, provided that
waivers offer comparable coverage that is comprehensive and affordable at no additional cost to the federal

government.

Enrollment Limits
e HHS will not authorize enrollment caps through Section 1115 demonstrations for the new adult group or similar
populations (the Secretary has determined that these policies do not further the objectives of the Medicaid program).

Premium Assistance
HHS will consider approving a limited number of Section 1115 demonstrations to test using Medicaid funds to purchase
Marketplace coverage for the Medicaid expansion population, provided that:
States ensure wrap-around coverage for benefits and cost sharing;
Beneficiaries have a choice of at least two Marketplace plans;
Demonstrations include only enrollees eligible for benefits that are closely aligned with Marketplace benefits packages
(e.g., not medically frail); and
Demonstrations end by December 31, 2016.

Determining Matching Rates
The enhanced 100% federal matching rate for newly eligible enrollees applies to beneficiaries in the new adult eligibility
group created by the ACA’s Medicaid expansion who would not have been eligible for the full Medicaid state plan

benefits package, benchmark benefits, or benchmark-equivalent benefits under the state’s rules as of December 1, 2009.

CMS is analyzing existing waiver coverage to determine whether the benefits provided through these waivers meet these
standards.

States that provided coverage that is equivalent to traditional state plan or benchmark coverage will receive their
regular matching rate for adults already covered under pre-existing waiver programs who transition to coverage under
the 2014 Medicaid expansion, unless they qualify as an “expansion state.”

Facilitated Enrollment Strategies

CMS will provide streamlined approval of waivers to implement targeted enrollment strategies including:
Early adoption of Modified Adjusted Gross Income (MAGI)-based rules;
Extending the Medicaid renewal period for scheduled renewals during the first quarter of CY 2014;
Using information from Supplemental Nutrition Assistance Program (SNAP) eligibility determinations to identify
individuals potentially eligible for Medicaid;
Enrolling parents in Medicaid based on income information available from their already-eligible children; and
Adopting 12-month continuous eligibility for parents and other adults.
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In guidance released in December 2012, CMS clarified that states cannot receive the enhanced
100% federal matching rate for partial coverage expansions that do not extend up to 138% FPL
(e.g., an expansion only to 100% FPL). However, the guidance indicated that CMS would consider partial
expansions through Section 1115 demonstration waivers at a state’s regular Medicaid matching rate, if the
Secretary determines that the proposal would further the purposes of the program.” The guidance also stated
that beginning in 2017, when the 100% federal funding for newly eligible enrollees begins to reduce, further
demonstration opportunities will become available to states under the ACA’s new State Innovation Waiver
authority, which may be coupled with Section 1115 demonstrations. Under this authority, states would have
additional flexibility so long as they offer the same level of coverage and affordability at no additional cost to
the federal government.

In August 2013, Wisconsin submitted a waiver application to CMS to implement a "partial
expansion" at the regular federal Medicaid matching rate beginning in January 2014. Under the
proposed waiver, the state would reduce eligibility for childless adults currently covered in its existing waiver
program, BadgerCare, from 200% to 100% FPL." Under the ACA, if not eligible for Medicaid, individuals with
incomes at or above 100% FPL will be eligible for subsidies to purchase coverage through the new Health
Insurance Marketplaces created by the ACA. Wisconsin also plans to limit coverage for parents to 100% FPL
(from 200% FPL). This change does not need waiver authority and was included in the state budget for 2013-
2015.

CMS has indicated that, given the significant amount of federal support now available to cover
low-income adults under the ACA, it will not authorize enrollment caps or similar policies
through Section 1115 demonstrations for the new adult group or similar populations.? Prior to
the ACA when there was no coverage pathway or financing for childless adults in Medicaid, waiver for this
population were approved. However, given the changes in the ACA, CMS noted that these policies do not
further the objectives of the Medicaid program, which is the statutory requirement for allowing a Section 1115
demonstration. Some 10 of the 24 states that currently cover childless adults through a waiver, including 6 of
the 18 states moving forward with the Medicaid expansion, currently have enrollment caps in place. As such,
these caps would need to be eliminated to comply with the minimum federal standards for the ACA’s new adult
expansion coverage group in 2014.
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CMS has noted that it will consider approving a limited number of Section 1115 waivers to
implement the Medicaid expansion through a premium assistance model. CMS has issued
regulations that provide a state plan option for states to implement the Medicaid expansion through a
premium assistance model. CMS also indicated in guidance that it will consider approving a limited number of
Section 1115 demonstrations that allow states to use Medicaid funds to purchase coverage for newly eligible
Medicaid beneficiaries through the new Health Insurance Marketplaces. The waivers would only be required if
a state wants to make premium assistance mandatory. The guidance related to Section 1115 demonstrations for
premium assistance specifies that:*
e Premium assistance enrollees “remain Medicaid beneficiaries and continue to be entitled to all benefits and
cost-sharing protections.”

¢ Beneficiaries have a choice of at least two Marketplace plans;

¢ Demonstrations include only enrollees eligible for benefits closely aligned with Marketplace packages (e.g.,
not medically frail); and

e Demonstrations end by December 31, 2016.

The guidance indicates that a state may increase the opportunity for a CMS approval of a demonstration by
choosing to target premium assistance to individuals in the new adult group with incomes between 100% and
138% FPL, who are more likely to transition between Medicaid and Marketplace coverage over time due to
fluctuations in income.

Arkansas has approval and lowa submitted a waiver application to use premium assistance
Section 1115 waiver authority to implement the Medicaid expansion. Currently, Arkansas and Iowa
provide limited coverage for certain childless adults with incomes up to 200% FPL through the
ARHealthNetworks waiver program and the IowaCare waiver program, respectively. Both states have plans to
implement the ACA’s Medicaid expansion for some or all of those newly eligible for coverage by using premium
assistance (See text box below for information on Premium Assistance).”” The Arkansas waiver was approved
on September 27 and the Iowa proposal is still pending at CMS.” Under the plans, Medicaid funds would be
used to purchase coverage for some or all newly eligible Medicaid beneficiaries in Marketplace Qualified Health
Plans (QHPs).* Arkansas and Iowa need demonstration waiver authority primarily because their proposals
would make premium assistance enrollment mandatory for affected beneficiaries. Iowa also proposes to
impose premiums and to waive its obligation to provide wrap-around benefits. In addition, the Governor in
Pennsylvania released a Medicaid reform plan that includes implementation of the Medicaid expansion using
premium assistance. Some elements of Pennsylvania’s proposal appear to require waiver approval, including
mandatory enrollment in premium assistance.” Key issues that CMS may consider in evaluating these waiver
proposals include how they may affect continuity of care, the impact on access to benefits, how well wrap-
around coverage will work, how states will exempt people who are medically frail from the demonstration, what
the impact of premiums and cost sharing will be, and whether the demonstrations will be cost effective.’
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What is Premium Assistance in Medicaid?
The Medicaid statute provides several options for states to pay premiums for adults and children to purchase

coverage through private group health plans. CMS recently issued regulations that outline the process for states
to use Medicaid funds to pay individual market premiums to purchase coverage for beneficiaries. A state may

pursue premium assistance as a state plan option without a waiver.”’ Under premium assistance arrangements,

CMS has confirmed that enrollees remain Medicaid beneficiaries and continue to be entitled to all benefits and
cost-sharing protections. This means that states must have mechanisms in place to “wrap-around” private
coverage to the extent that the benefits provided in private plans supported by premium assistance are less
extensive and cost-sharing requirements are greater than those in the state’s traditional Medicaid program. In
addition, under the state plan option for premium assistance in the individual market, beneficiaries must be
able to choose between receiving Medicaid benefits through the traditional Medicaid program or private
insurance with premium assistance. The regulations also condition premium assistance arrangements on the
determination that they are “cost effective.” Cost effectiveness generally means that the state Medicaid agency’s
premium payment to private plans, plus the cost of any additional services required as wrap-around benefits,
any required cost-sharing assistance to comply with Medicaid limits, and administrative costs, must be
comparable to what the state would otherwise pay to cover beneficiaries through its traditional Medicaid
program.

CMS has issued guidance and proposed regulations related to determining the applicable
federal matching rate for enrollees currently covered under Section 1115 waivers who
transition to a state plan or waiver coverage group under the ACA’s Medicaid expansion in
2014.% Specifically, the enhanced 100% federal matching rate for newly eligible enrollees applies to adults in
the new coverage group for childless adults created by the ACA in 2014 who would not have been eligible for
full Medicaid benefits, benchmark benefits, or benchmark-equivalent benefits under the state’s rules as of
December 1, 2009. If a state’s December 2009 waiver benefits package was less comprehensive, adults
previously covered by such a waiver are eligible for the 100% enhanced federal matching rate under the
Medicaid expansion.

Conversely, in states that provided coverage that was equivalent to Medicaid or benchmark coverage, adults
transitioning to the newly eligible coverage group are eligible for the state’s regular matching rate, unless the
state qualifies as an “expansion state” (described below). Among the states planning to move forward with the
2014 expansion, adults in existing waiver programs in Arkansas, Iowa, Maryland, Michigan, New Mexico, and
Oregon would likely receive the 100% enhanced federal matching rate, since these states provide a more
limited benefit package compared to their traditional Medicaid programs.

Moreover, expansion states will receive a special matching rate that is higher than the state’s current matching
rate and will gradually increase to 90% by 2020 (and which will equal the enhanced federal matching rate
available to non-“expansion states” that implement the ACA’s 2014 Medicaid expansion).”® A state qualifies as
an “expansion state” if it covered parents and childless adults with incomes up to 100% FPL as of March 23,
2010, and provided coverage that included inpatient hospital care, was not limited to people with employer-

A Look at Section 1115 Medicaid Demonstration Waivers Under the ACA: A Focus on Childless Adults 10



based coverage, and was not hospital-only benefits or a high-deductible health plan. The expansion state
matching rate could apply to Delaware, Hawaii, Massachusetts, New York, and Vermont. CMS is analyzing the
benefits in existing waiver programs to determine which matching rate will apply to adults currently covered by
waivers who transition to the Medicaid expansion new adult group beginning in 2014.

Some proposed waivers include broader program changes that would also require waiver
approval. In addition to the premium assistance provisions for those with incomes between 101-138 percent
FPL, Iowa also is seeking waiver authority to impose a monthly premium contribution for enrollees with
incomes over 50 percent and emergency room copayments. The waiver proposal in Wisconsin would also
impose premiums (on a sliding scale) for individuals who qualify through the Transitional Medical Assistance
(TMA) program (currently premiums apply for those who qualify through TMA with incomes greater than
133% FPL). The concept paper, released by Governor Corbett in Pennsylvania, calls for premium contributions
that could be reduced if individuals participate in health and wellness appointments and actively engage in job
search and training programs.® Michigan enacted legislation to implement that Medicaid expansion that
would need waiver approval to impose copays and other contribution requirements for persons between 100
and 133 percent FPL.*

CMS would likely consider statutory and regulatory requirements as well as court decisions
related to cost-sharing in reviewing new waivers of this authority. On August 24, 2011, the U.S.
Ninth Circuit Court of Appeals ruled in Newton-Nations et al. v. Betlach and Sebelius, a case that involves the
authority to impose heightened, mandatory copays on waiver expansion populations. The Secretary had
approved the changes under a Section 1115 Waiver. The Court rejected the copay changes ruling that the
Secretary’s review did not satisfy the obligation under the Social Security Act to determine whether the
proposal was likely to further the goals of the Medicaid Act and that the review did not adequately “consider
the impact of the project on the” persons the Medicaid Act “was enacted to protect.” The Court also questioned
whether the project could have an experimental, pilot or demonstration value, expressing doubt that the
copayments could “demonstrate something different than the last 35 years’ worth of health policy research”
(which consistently concludes that copayments cause low-income people to forego even medically necessary
care).

In July 2013, CMS released final rules that streamlined and simplified existing regulations around premiums
and cost-sharing while also making some changes to regulations for cost sharing. These regulations maintained
the prohibition to charge premiums in Medicaid to individuals with incomes below 150 percent FPL.** The
rules increased the nominal rate for cost-sharing and increased allowable cost-sharing amounts for non-
preferred drugs and non-emergency use of the emergency room. In order to impose higher cost sharing than
otherwise allowed a state would need to meet the separate cost sharing waiver requirements under Section
1916(f). Under Section 1916(f), a state may seek a demonstration waiver to charge cost sharing above allowable
amounts if the state meets specific requirements and criteria, including testing a unique and previously
untested use of copayments and limiting the demonstration to no longer than two years.
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CMS has also issued guidance to promote several strategies, which require waiver authority, to
facilitate Medicaid enrollment when the ACA’s new streamlined eligibility and enroliment
provisions take effect in 2014. Under the ACA, all states must implement changes to streamline, simplify,
and coordinate enrollment processes across health coverage programs. These requirements apply to states
moving forward and those not moving forward with the Medicaid coverage expansion. CMS’s May 2013
guidance indicates that it will streamline approval of Section 1115 waiver applications that adopt certain
targeted strategies to facilitate enrollment. The strategies proposed by CMS are listed below, along with the
states that have adopted each option as of September 2013.** Both states moving forward and those not moving

forward with the Medicaid expansion have adopted these strategies:*

Targeted Enrollment Strategies and States with Approved Plans

Enrollment Strategy Sfa(t):s List of States
Colorado, DC, Hawaii, lllinois,
Early Adoption of Modified Adjusted Gross Income 13 Kansas, Louisiana, Missouri, Nevada,
(MAGI) Rules New Jersey, Oklahoma, Oregon,
Virginia and Washington
Alaska, Arkansas, Connecticut, DC,
Florida, Hawaii, Idaho, lllinois,
Extension of Medicaid Renewals That Would Otherwise 2 Kansas, Ke_ntL!ck_y, L_om:qana,_
Occur in Quarter 1 of CY 2014 3 Maryland, Mississippi, M|ssour|_,
Montana, New Jersey, North Carolina,
North Dakota, Ohio, Oklahoma,
Oregon, Rhode Island, and Vermont
Enrollment in Medicaid Using SNAP 4 Arkansas, III|no!s, 'Ol-'egon, and West
Virginia
Parent Enrollment mEI\I/!e(_jlga_ud Based on Children’s Oregon and West Virginia
igibility
12-Month Continuous Eligibility For Adults 0 No States Approved as of 9/15/2013
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CONCLUSION

Today, a total of 24 states cover childless adults through Section 1115 waivers. These include some waivers that
pre-dated the ACA, and others that were approved after enactment of the ACA to get a jump start on the ACA
Medicaid expansion. Most of these waivers are set to expire at the end of 2013, when the expansion will take
effect in states that decide to move forward with it. While the majority of states with waivers that cover
childless adults are moving forward with the expansion, six of these states are not moving forward. In states
that do not move forward, adults currently covered by expiring waivers may lose coverage, and there could be
gaps in coverage.

Prior to the ACA, the only way to cover adults without dependent children and receive Medicaid matching
funds was through a Section 1115 waiver. In providing coverage to those who would have otherwise been
uninsured, CMS also has approved limits on this coverage such as limited benefits or enrollment caps. By
expanding Medicaid coverage to childless adults through the ACA and providing states with significant
amounts of federal funding to do so fundamentally changes the landscape. Given the ACA, the role and design
of waivers for this population remains an open question. Which provisions of the Medicaid statute CMS will
allow states to waive, how effective the ACA’s new waiver approval processes will be at obtaining public input
on waiver changes, and what the implications will be for individuals, providers, plans, and states, all remain
important issues to watch.

This paper was prepared by Robin Rudowitz, Samantha Artiga, and Rachel Arguello from the Kaiser
Commission on Medicaid and the Uninsured.
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APPENDIX A: OVERVIEW OF SECTION 1115 WAIVER AUTHORITY,
FINANCING, AND APPLICATIONS

Section 1115 Medicaid Waiver Authority. Section 1115 of the Social Security Act (SSA) gives the Secretary
of Health and Human Services (HHS) authority to waive provisions of major health and welfare programs
authorized under the Act, including certain Medicaid requirements, and to allow a state to use federal Medicaid
funds in ways that are not otherwise allowed under federal rules. This authority is provided for “experimental,
pilot, or demonstration” projects which, in the view of the Secretary, are “likely to assist in promoting the
objectives of” the program. Although the Secretary’s waiver authority is broad, it is not unlimited. There are
some program elements the Secretary does not have authority to waive, such as the federal matching payment
formula. States have obtained “comprehensive” Section 1115 waivers that make broad changes in Medicaid
eligibility, benefits and cost sharing, and provider payments. There also are narrower Section 1115 waivers that
focus on specific services, such as family planning services, or populations, such as people with HIV.*

Section 1115 Waiver Financing. Although not required by statute or regulation, under longstanding
administrative policy, Section 1115 waivers have been required to be budget neutral to the federal government.
This means that federal spending under a state’s waiver must not exceed projected federal spending for that
state without the waiver. The federal government establishes budget neutrality by placing a cap on federal
matching funds over the life of a waiver, putting the state at risk for all waiver costs that exceed the cap. To
date, most Section 1115 waivers have utilized a per capita cap for groups covered under the waiver, which puts
the state at risk for higher than anticipated per person costs but not higher than expected enrollment.
However, a June 2013 Government Accountability Office (GAO) report found that budget neutrality is not
always met, citing for example four states (Arizona, Indiana, Rhode Island, and Texas) in which HHS approved
higher-than-benchmark spending limits.*® Section 1115 waivers do not change the federal Medicaid matching
payment structure. A state must pay its share of costs for services and populations allowable under the waiver,
as determined by the Medicaid matching rate formula in federal law. The federal government then matches the
state’s expenditures up to the established budget neutrality cap.

Section 1115 Waiver Approval Process. Waivers are subject to approval by the HHS Secretary. The
process officially begins when a state submits an application to the CMS, although states generally have
discussions with CMS or submit a concept paper before submitting an official application. Significant
negotiation about aspects of the waiver may take place between the state and HHS throughout the waiver
approval process. Section 1115 waivers generally are approved for an initial five-year period. At the end of the
initial approval period, waiver extensions may be approved, typically for a three-year period. Some waivers
have been extended repeatedly, allowing them to remain in place for many years. In addition to federal
approval, some states require authorizing legislation for waivers. In response to concerns about the lack of
public input and transparency in the Section 1115 waiver approval process, the ACA established new provisions
designed to ensure meaningful opportunities for public input into the Section 1115 waiver process, including
public hearings as well as notice and comment periods at the state and federal levels. These regulations went
into effect April 27, 2012 and apply to all new Section 1115 Medicaid and CHIP waiver proposals as well as
extensions of existing waivers; they do not apply to waiver amendments.*’
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Appendix B:
Waivers for Childless Adults: Income Eligibility Limits as a Percent of the FPL, Waiver Timing and Medicaid Expansion Status

More Limited
Medicaid Benefits fmi Waiver

State Coverage Explanation of Current Coverage .
. . Initiated
Jobless Working | Jobless Working

Arizona (C}SS:/;) (c:;;)s():/(;) Arizona froze enrollment in its waiver coverage for childless adults on July 8, 2011. Pre ACA
Arkansas* 200% In Arkansas, adults up to 200% FPL are eligible for more limited subsidized coverage under the ARHealthNetworks waiver program; individuals must Pre ACA
have income below the eligibility threshold and work for a qualifying, participating employer.

California extends coverage for adults through two programs: the Medicaid Coverage Expansion (MCE) up to 133% FPL and the Health Care Coverage
California 200% 210% []Initiative (HCCI) between 133% and 200% FPL. While both coverage options offer more limited benefits than full Medicaid, the MCE benefit package is | Post ACA

more comprehensive. Fifty out of 58 counties are participating in MCE; 5 counties are participating in HCCI.

109 209
Colorado 0% 0% Colorado extended Medicaid coverage to a limited number (10,000) of adults with income up to 10% FPL through a waiver as of May 2012. Post ACA
(closed) (closed)
Delaware 100% 110% In Delaware, adults with incomes up to 100% FPL are eligible for Medicaid benefits through the Diamond State Health Plan. Pre ACA
Distri Distri i i i i i 200% in 201, i
istrict .Of 200% 211% The |str|ct.of Columbia took up the new ACA ear'ly t?xpanswn option and obtained a waiver to cover adults up to 200% in 2010, transferring adults Post ACA
Columbia from a previously locally-funded program to Medicaid.

Hawaii covers adults up to 100% FPL under its QUEST Medicaid managed care waiver program; enrollment in QUEST is closed except for certain
Hawaii 133% 133% groups including individuals receiving Section 1931 Medicaid coverage or General Assistance or those below the old AFDC standards. The state's Pre ACA
? ? QUEST-ACE waiver program provides Medicaid coverage to adults with incomes up to 133% FPL that are not eligible for QUEST. Further, adults

previously enrolled in Medicaid with incomes up to 133% FPL can purchase QUEST-NET waiver coverage by paying a monthly premium.
lowa* 200% 250% |In lowa, adults up to 200% FPL are eligible for more limited coverage under the lowaCare waiver program. Pre ACA

Maryland 116% 128% |In Maryland, childless adults are eligible for primary care services under the Primary Adult Care waiver program. Pre ACA

In Massachusetts, childless adults who are long-term unemployed or a client of the Department of Mental Health with income below 100% FPL can
Massachusetts 300% 300% |receive more limited benefits under the MassHealth waiver program through MassHealth Basic or Essential. Additionally, adults up to 300% FPL are Pre ACA
eligible for more limited subsidized coverage under the Commonwealth Care waiver program.

35% 45%
Michigan* (clos;d) (closeod) In Michigan, childless adults are eligible for more limited coverage under the Adult Benefit Waiver program; enrollment is closed. Pre ACA
. Childless adults receive a more limited benefit package that has a $10,000 annual limit on inpatient hospital care. Minnesota decreased eligibility for
Minnesota 75% 75% 200% 200% Post ACA
: ? ? ? ° childless adults in its 1115 and state-funded coverage from 250% to 200% of the FPL in 2012.
New Jersey 23% 23% In April 2011, New Jersey obtained a waiver to expand coverage to childless adults who had previously been covered through the state’s general Post ACA

assistance program. For those who are unemployable, the limit is $210 per individual; for those who are employable the limit is $140 per individual.

200% 414% In New Mexico, adults up to 200% FPL are eligible for more limited subsidized coverage under the State Coverage Insurance waiver program.

New Mexico (closed) (closed) Individuals must have income below the eligibility threshold and work for a participating employer; if they do not work for a participating employer, Pre ACA
they can obtain coverage by paying both the employer and employee share of premium costs. Enrollment is closed.

In New York, childless adults up to 78% FPL are eligible for the Medicaid (Home Relief) waiver program and parents up to 150% FPL and childless

New York 100% 100% Pre ACA
? v adults up to 100% FPL are eligible for the Family Health Plus waiver program.
100% 201% In Oregon, adults up to 100% FPL are eligible for more limited coverage under the OHP Standard waiver program; enrollment in OHP Standard is
Oregon ? ®  |closed. The state provides premium assistance to adults up to 201% FPL under its Family Health Insurance Assistance Program waiver program. Pre ACA

losed, losed
(ol ) Enrollment in FHIAP is open to children only.

In Vermont, 1931 coverage is available up to 77% FPL in urban areas and 73% FPL in rural areas; parents up to 185% FPL and childless adults up to
Vermont 150% 160% 300% 353% |150% FPL are eligible for the Vermont Health Access Plan waiver program. Additionally, the state offers more limited subsidized coverage to adults up | Pre ACA
to 300% FPL under its Catamount Health waiver program.
133% 200%

Washingt
ashington (closed) (closed)

In Washington, adults up to 133% FPL are eligible for more limited coverage under the state’s Basic Health waiver. Enrollment is closed. Post ACA
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State

NOT MOVING FO

Idaho

Indiana

Maine

Oklahoma

Utah

Wisconsin*

Medicaid Benefits

Jobless Working | Jobless

200%
(closed)

100%
(closed)

150%
(closed)

200%
(closed)

More Limited
Coverage

Working

185%

210%
(closed)

100%
(closed)

200%

200%

200%
(closed)

Explanation of Current Coverage

RWARD WITH MEDICAID EXPANSION AT THIS TIME

Idaho provides premium assistance to adults up to 185% FPL under a waiver; individuals must have income below the eligibility threshold and work
for a qualified small employer.

In Indiana, adults up to 200% FPL are eligible for limited coverage under the Healthy Indiana waiver program. Enroliment is closed for childless adults.
A one-year waiver renewal was approved in September 2013 that would limit coverage to 100% FPL beginning January 2014.

Childless adults up to 100% FPL are eligible for more limited coverage under the MaineCare waiver program; enrollment is closed.

In Oklahoma, adults up to 200% FPL are eligible for more limited subsidized coverage under the Insure Oklahoma waiver program. Individuals must
have income below eligibility threshold and also work for a small employer, be self-employed, be unemployed and seeking work, be working disabled,
be a full-time college student, or be the spouse of a qualified worker. A one-year waiver renewal was approved in September 2013 that would limit
coverage to 100% FPL beginning January 2014.

In Utah, adults up to 150% FPL are eligible for coverage of primary care services under the Primary Care Network waiver program; enrollment is
closed. The state also provides premium assistance for employer-sponsored coverage to working adults under the Utah Premium Partnership (UPP)
Health Insurance waiver program. Eligibility in UPP increased from 150% to 200% in October 2012.

In Wisconsin, childless adults up to 200% FPL are eligible for more limited coverage under the BadgerCare Plus Core Plan waiver program. Enrollment
for childless adults is closed. In 2012, the state changed its crowd-out policy for parents and adults; if health insurance costs 9.5% or less of income,

they are excluded from coverage.

Waiver
Initiated

Pre ACA

Pre ACA

Pre ACA

Pre ACA

Pre ACA

Pre ACA

SOURCE: Based on a national survey conducted by the Kaiser Commission on Medicaid and the Uninsured with the Georgetown University Center for Children and Families, 2013, updated to reflect eligibility restrictions in

Maine as of Marc

h 2013.

*AR recieved CMS approval to implement the Medicaid expansion using premium assistance; IA submitted a waiver proposal to CMS that would make program changes related to cost-sharing and premiums and also use
premium assistance for populations with incomes between 100-133% FPL; WI has a waiver proposal that would cover childless adults to 100% FPL with no cap (and would be eligible for the regular state FMAP because it is
a partial expansion of coverage). Ml passed legislation to implement the Medicaid expansion that would require a waiver to implement.
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